The Court’s Duty to Conduct Independent Research into Chinese Law:
A Look at Federal Rule of Civil Procedure 44.1 and Beyond
Aurora Bewicke

“[O]ur relationship with China is very comprehensive and very complex -- too complex to be
described by a single term or a single statement.”
-COLIN L. POWELL1
I. Introduction
In our increasingly global world, the issue of the application of foreign law in U.S. courts
is one of growing importance.2 While some courts and judges are meeting this challenge, others
are stubborn to move forward.3 Currently, the Circuits are split on the issue of what burden the
court bears in its research and application of foreign law.4
Although the Federal Rules of Civil Procedure do not impose an express burden on the
courts to conduct independent research regarding foreign law, an inadequate understanding of
foreign law may lead to reluctance to apply foreign law, which is problematic and can lead to
“faulty precedent.” 5 The problem becomes increasingly challenging and complex with the
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application of law from civil law countries6 or those countries with drastically different political
views.7
China is both a country with a civil law system, 8 as well as one with a drastically
different political structure.9 Thus, the application of Chinese law in U.S. courts presents extra
obstacles and hurdles. On the other hand, China‟s growing importance in the world10 urges that
we give equal recognition to their legal system within our courts.
In order to present this argument fully, Part I of this Note will provide a background of
Sino-American relations as well as the Chinese legal system. Part II will then deal with choice of
law principles and argue why they create a need for more judicial research into foreign law in
general. Finally, Part III will often a more focused discussion of the particular application of
Chinese law in U.S. courts and why its application (or non-application) gives rise to a heightened
need for judicial research.
A. Background
In order to set the backdrop for this discussion, it will be helpful to know some of the
history surrounding Sino-American relations, and China‟s legal system. Thus, this section will
provide a few highlights of America‟s relationship with China and the rising importance of
China in the world today. For reference, it will also provide a short summary of the Chinese legal
system and where resources concerning Chinese law may be found.
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1. Sino-American Relations
The United States‟ relationship with China represents a key focus in both foreign and
economic American policy. 11 The complex history of modern Sino-American relations began
when the People‟s Republic of China (PRC) was established on October 1, 1949.12 At first, the
United States failed to recognize the legitimacy of the PRC, signing a treaty in 1954 with the
government in Taiwan assuring each other mutual aid in event of an outside attack. 13 Eventually,
in 1972, President Richard Nixon made a visit to mainland China—the result of intense planning
and a top secret mission on the part of Assistant Henry Kissinger and Chinese Premier Zhou
Enlai. 14 In 1978 the United States officially established diplomatic ties with the People‟s
Republic, and denounced its former treaty with the Republic of China (ROC) in Taiwan. 15 Two
years later, however, the U.S. announced its sale of $280 million worth of defensive arms to the
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1950-1978,
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ROC16 and in 1982, the PRC warned President Ronald Reagan that the U.S. arms sales to the
ROC could lead to “grave consequences” in Sino-American relations.17 The remainder of the
1980s consisted of rocky relations with the PRC, the majority of problems relating to arms sales
on both sides.18 In 1989, the Tiananmen Square incident caused a major rift between the U.S. and
PRC government, resulting in sanctions and condemnation of China‟s human rights abuses.19
Sino-American relations through the 1990s continued to be complex. In 1992 the United
States granted China “Most-Favored-Nation” status.20 At the same time, the fall of the Soviet
Union left a vacuum where there once existed a common enemy. 21 In 1999, NATO bombed the
Chinese embassy in Belgrade, causing a dramatic increase in tensions.22
By 2000, relations had improved due to the distribution of humanitarian and
reconstruction payments relating to the embassy bombing.23 Yet another rift occurred, however,
in 2001 when an American spy-plane was forced to crash land on the China‟s Hainan Island.24
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These major events aside, the late 1990s and the change of the millennium has seen the
normalization of Sino-American trade relations by means of bi-partisan legislation and an
increase in joint ventures. 25 The result has been an increase in wealth for large American
corporations as well as certain segments of the agricultural and chemical industries.26 Small and
mid-sized companies, however, have had a more difficult time taken advantage of the improved
relations. 27 By 2003, the U.S. trade deficit with China had reached a record high of $124
billion.28 Beyond the trade deficit, other issues that have worried politicians and businessmen
alike are China‟s failure to comply with certain WTO provisions, trade dumping29 and China‟s
insistence that their currency remain pegged to the U.S. dollar. 30 The George W. Bush
administration has referred to China as our “strategic competitor.”31
2. The Rising Importance of China
One reason to be concerned about Chinese law and Sino-American relations is the rising
importance of China in the world. Despite concerns about an overheating economy32 and the
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WL 66353358 (discussing the risks involved in Chinese investment and the potential for China‟s economy to suffer
if certain precautions are not taken).
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over-consumption of energy resources, 33 the general consensus is that China is on its way to
becoming a major economic world player. 34 The strengths and weaknesses of the Chinese
economy are seen to have a direct influence on the world economy, not only on the Asian
markets, but also for the United States‟ economy.35 Analysts and politicians are aware that the
United States needs to develop a coherent China policy.36
3. Chinese Law
The modern Chinese legal system is unique, but can basically be characterized as a civil
system.37 During the early twentieth century, Chinese law was heavily influenced by both the
Japanese and German civil systems. 38 More recently, however, the Chinese legal system has
been influenced by common law systems, such as that of the United States. 39 This is, among
other things, the result of the large numbers of Chinese lawyers and scholars educated in
American law schools.40
Chinese law consists of codes and statutes, which are often supplemented by judicial
interpretation by the National Supreme Court.41 These statements may be used during litigation,
but cases, unlike in American jurisprudence, are not generally cited as authority. 42 Although
improving, the actual application of Chinese law in practice is still often arbitrary and
33
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Id.
42
Id.

102

confusing.43 In addition, foreign lawyers are officially prohibited from practicing, advising, or
interpreting Chinese law.44 That is, however, exactly what lawyers and judges must do when
applying Chinese law in a U.S. Court; therefore, it is important to know where to find authority
on Chinese law.
4. Chinese Legal Resources
There are many ways to find authority on Chinese law. Chinese codes and statutes may
be found online at several reputable internet sites in both English and Chinese.45 There are also
many print resources available at most law libraries. 46 As with all legal research, tools on
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Westlaw ©47 and Lexis-Nexis ©48 may also be useful. These resources, in combination with an
understanding of the Chinese legal system should assist U.S. lawyers and judges to effectively
analyze and decide questions under Chinese law.
II. Choice of law principles
When arguing for the application of foreign law in U.S. courts there are three issues on
which to focus. 49 These issues are: (1) “the manner and sufficiency of pleading;” 50 (2) “the
burden of proof;” 51 and (3) “the admissibility, weight, and sufficiency of evidence.” 52 The
guideline for these analyses is provided for by the Federal Rules of Civil Procedure, 53 similar
language in the Uniform Interstate and International Procedure Act, 54 the Constitution55 and in
American jurisprudence.56
A.

The Federal Rules of Civil Procedure

Historically, no provision in the Federal Rules of Civil Procedure existed to deal with the
application of foreign law in U.S. courts.57 This changed with the 1966 Amendment to Federal

and emphasizing the utility of the Reynolds and Flores Treatise). The William S. Hein & Co. publishing company
puts out a Chinese Law Series that analyzes Chinese law in depth, including case analyses, history, practical
application of Chinese law, as well as the Chinese Codes in English and Chinese. WILLIAM S. HEIN & CO., INC.,
CHINA LAW SERIES (including many volumes, as of 2004 there were fourteen volumes, the latest being Chenlin
Liu‟s “Chinese Law on SARS”). For a concise overview of Chinese law the “In a Nutshell” series has produced a
helpful book. See CHOW, supra note 9, at 354. The American Bar Association in conjunction with James M.
Zimmerman, Esq. offer a comprehensive guide to Chinese Law as related to foreign investment, with the second
edition available as of February 2005. JAMES M. ZIMMERMAN, ESQ, CHINA LAW DESKBOOK: A LEGAL GUIDE FOR
FOREIGN-INVESTED ENTERPRISES (2d ed. 2005).
47
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Jeffrey F. Ghent, Annotation, Pleading and Proof of Law of Foreign Country, 75 A.L.R.3d 177, at § I.1.a (2005).
50
Id.
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Id.
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Id.
53
FED. R. CIV. P. 44.1.
54
Ghent, supra note 49, at § I.2.a. Section 4.02 of the Uniform Interstate and International Procedure Act contains
similar language to Federal Rule of Civil Procedure 44.1, and was written to supersede the Uniform Foreign
Depositions Act, the Uniform Judicial Notice of Foreign Law Act, and the Uniform Proof of Statutes Act. Id.
55
See infra Part II.B (discussing the Constitutional implications of avoiding use of foreign law on the basis of
political opinion).
56
See infra Part II.A.1 (discussing cases in which the courts made a choice of law analysis).
57
Ghent, supra note 49, at § I.1.a.
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Civil Procedure Rule 44.1, which provided a rough outline for how courts should deal with such
issues.58 First, in order for a party to argue for application of foreign law they must give notice in
the pleadings or by “other reasonable written notice.”59 The advisory committee notes emphasize
that the purpose of this law is to “avoid unfair surprise” and they note that, in certain situations,
the necessity for the application of foreign law will not become apparent until later
proceedings.60
Second, the court is given discretion to consider “any relevant material or source” to
determine foreign law, including testimony. 61 The “relevant material or source” provision is
broad, disregarding whether a party submits it or whether it is properly admissible under the
Federal Rules of Evidence. 62 This provision was added to deal with the lack of uniformity
between state practices, and the inadequate analogies which were being made between choice of
law issues amongst the states and choice of law issues with regards to foreign law.63
Finally, the amendment provides that the foreign law determination is a question of law.64
Although Federal Rule 44.1 does not contain a “judicial notice” obligation, 65 scholars have
argued that the courts may have a duty under the rule to fill in the gaps of foreign law presented
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Leasing, Ltd. v. American Airlines, Inc., 394 N.E.2d 470, 473-74 (Ill.App. 1 Dist., 1979).
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by the parties. 66 There are currently inconsistencies in the courts treatment of choice of law
issues, both generally and with regards to Chinese law.67
1.

Federal Rule 44.1 has been interpreted in different ways

At this time, the majority of jurisdictions have not read Federal Rule of Civil Procedure
44.1 (Rule 44.1) to carry a burden unto the courts to inquire into applicable law sua sponte.68
However, scholars have argued that Rule 44.1 does and/or should import a burden upon judges
to be more proactive in conducting research into foreign law, or, at the very least, insisting that
the lawyers be forced to create a more thorough presentation for the court. 69 Some jurisdictions,
most notably the Seventh Circuit, have agreed with this analysis.70

a.

Many Courts Do Not Interpret Rule 44.1 to Carry a Burden
upon the Courts

Despite the fact that attorneys often inadequately or falsely describe foreign law, 71 many
courts still insist that the burden of proving foreign law should rest upon the parties. 72 These
courts have shied away from the somewhat complex task of conducting their own research, or
even allowing the introduction of foreign law at a later date.73
Some courts have refused to conduct research or apply foreign law even where a
contractual choice of law provision exists. 74 For example, in Riffe v. Magushi third party
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See Teitz, supra note 2, at 112-13; see also WRIGHT & MILLER, supra note 4.
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well as the Circuit split that exists between the Fifth and Seventh Circuit); see also infra Part III.A (discussing courts
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See infra Part II.A.1.a (discussing the majority view that Rule 44.1 does not import a burden unto the courts).
69
See infra Part II.A.1.b (discussing some scholar‟s view that Rule 44.1 does import a burden upon the courts).
70
See infra Part II.A.1.b (discussing the Seventh Circuit‟s application of Rule 44.1).
71
WRIGHT & MILLER, supra note 4.
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Ghent, supra note 49, at § 1.2.a (2004).
73
See, e.g., Riffe v. Magushi, 859 F. Supp. 220 (S.D.W.Va., 1994); Mutual Service Ins. Co. v. Frit Industries, Inc.,
358 F.3d 1312 (11th Cir. 2004); see also infra text.
74
See Riffe, 859 F. Supp. 220; see also Mutual Service, 358 F.3d 1312.
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defendants formed contracts explicitly stating that matters will be governed according to
Japanese law.75 Furthermore, the contracts were formed between two Japanese parties. 76 Both
parties submitted expert affidavits arguing substantive Japanese law and even went as far as to
explain Japanese contract law.77 Nevertheless, the court insisted on applying West Virginian law,
stating that the parties “do not present Japanese law in a way this court comfortably could apply
it to this litigation.”78
The Eleventh Circuit recently upheld this position in Mutual Service Ins. Co. v. Frit
Industries, Inc., an insurance case involving an agro-chemical company and two offshore
insurance companies. 79 Frit Industries signed a shareholder agreement with the two offshore
insurance companies. The agreement contained a choice of law provision specifying that the law
of the Cayman Islands would govern disputes.80 A dispute arose between the parties, and the
district court in Alabama found in favor of Frit Industries, applying Alabama law. The insurance
companies appealed on a number of bases, including choice of law.81 The appeals court upheld
the lower decision, holding that even if the choice of law clause applied, the use of Alabama law
was proper because the insurers had not offered any authority as to the laws of the Cayman
Islands.82
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Riffe, 859 F. Supp. at 222.
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77
Id. at 224.
78
Id.
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82
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Based on the Fourth and Eleventh Circuits‟ treatment of foreign law in the above
described cases, there is no reason to believe they would act differently if Chinese law was at
issue.83
b.

The Seventh Circuit and Some Scholars Have Interpreted Rule
44.1 to Carry an Implied Burden upon the Courts

Not all courts or scholars agree that the burden of proving foreign law should be placed
solely upon the parties themselves.84 The better reasoned rule would put a burden on the courts
to research applicable foreign law. This rationale is based on several factors, such as the
legislative history to Rule 44.1, 85 the desire to avoid inconsistency, 86 faulty precedent, 87 and
potential conspiracy.88
i.

The Legislative History to Rule 44.1 Suggests That It
Implies a Judicial Burden to Conduct Research into
Foreign Law

The Seventh Circuit in Twohy v. First National Bank of Chicago asserted that judges
have a burden to conduct their own research into Chinese law.89 The court based its decision, in
part, on language contained in a federal procedure treatise written by scholars Charles Alan
Wright and Arthur R. Miller 90 as well as the Advisory Committee notes to Rule 44.1, and
concluded that the Rule implies a burden upon judges.91 Besides the often inadequate research
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See Riffe, 859 F. Supp. 220; see also Mutual Service, 358 F.3d 1312. Furthermore, if anything, the courts might
be less likely to apply Chinese law. See supra notes 6-9 and accompanying text.
84
See generally Twohy v. First Nat‟l Bank of Chicago, 758 F.2d 1185 (7th Cir. 1985); see also United States v. First
National Bank of Chicago, 699 F.2d 341, 344 (7th Cir.1983); Kalmich v. Bruno, 553 F.2d 549, 552 (7th Cir.),
certiorari denied, 434 U.S. 940, 98 S.Ct. 432, 54 L.Ed.2d 300 (1977) (both urging courts to conduct their own
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foreign law may lead to faulty precedent), WRIGHT & MILLER, supra note 4.
85
See infra Part II.A.1.b.i.
86
See infra Part II.A.1.b.ii.
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See infra Part II.A.1.b.iii.
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See infra Part II.A.1.b.iv.
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Twohy, 758 F.2d at 1185.
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See id. at 1193-94; see also WRIGHT & MILLER, supra note 4.
91
See Twohy, 758 F.2d at 1193; see also FED. R. CIV. P. 44.1. advisory committee‟s note 3.
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by counsel and misrepresentation of foreign law, courts and judges will sometimes be more
informed of foreign law than the attorneys.92 The judge has the right to insist that the attorneys
research and present the law, but judges need to consider certain factors in deciding whether to
initiate their own research: (1) “the importance of foreign law to the case;”93 (2) “the complexity
of the foreign-law issue;”94 and (3) “how best to meet the needs of and be fair to the litigants.”95
In analyzing the Congressional intent behind Rule 44.1, scholars have noted that in order to
resolve laws “on the basis of a full presentation and evaluation of the available materials” some
judicial action is implied and, “a judicial practice of automatically refusing to engage in research
or to assist or direct counsel with regard to what is wanted would be inconsistent with one of the
rule‟s basic premises.”96
The Seventh Circuit applied this rationale in Twohy, emphasizing the need for judges and
courts to undertake part of the burden of conducting foreign law research in order to meet
Congressional intent under Rule 44.1. 97 Twohy involved a shareholder suit by a principle
shareholder of a Spanish corporation against an American bank.98 The bank argued that Twohy,
the principle shareholder, lacked standing to bring suit because under Spanish law shareholders
lack standing to do so. The bank attached the affidavits of expert witnesses to their answer
concerning Spanish law. 99 Afterwards, more affidavits were filed by both parties arguing
different points concerning Spanish law.100 Eventually, the district court entered a judgment in
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favor of defendants, finding that Twohy had failed to properly amend his complaint to maintain a
case under Spanish law as described by defendants.101 Twohy appealed the decision. The court of
appeals noted that although the district court did not explicitly use choice of law principles of the
forum state (Illinois), the court was correct in applying Spanish law because the parties had
originally stipulated to doing so.102
The appellate court in Twohy reprimanded the district court for failure to conduct its own
research into Spanish law.103 In its opinion, the court described some of the reasons that the
court bears a burden to investigate foreign law such as inadequate research and biased
representation of foreign law by counsel. 104 The court then went into a detailed analysis of
comparative law, including references to treatises, explanation of the Spanish civil system and
translations of Spanish statutes.105 After a thorough examination of Spanish law the appellate
court held that Twohy most likely did not have standing under Spanish law and, therefore,
justice did not require the district court‟s decision to be overturned regardless of its insufficient
inquiry into the foreign law.106
ii.

Judicial Research into Foreign Law Can Help Avoid
Inconsistencies

In addition to thwarting Congressional intent, it may also be inconsistent for judges to
make procedural decisions and evidentiary decisions as to choice of law, but avoid filling in gaps
as to what that law actually means.107 It would seem careless for a judge to weigh evidence of
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expert affidavits and foreign statutes without going to any outside source for verification, and
once a judge has gone to those outside sources for verification it would seem illogical not to
make use of these sources in determining the outcome of a case.
This problem is illustrated in the courts‟ treatment of certain cases involving Chinese
parties. For example, courts in the Fifth Circuit and the D.C. Circuit have both addressed the
issue of private ownership of corporations in China. 108 In Trans Chemical Ltd. v. Chinese
National Machinery,109 the Fifth Circuit conducted extensive research and utilized the Chinese
Constitution and Civil Codes.110 The court decided that, despite some testimony to the contrary,
Chinese law did not include a third category of “social property” and that Chinese National was
owned by the Chinese government.111 Nevertheless, remaining in the confines of the applicable
FSIA, the judgment was still enforceable upon the Chinese company.112
Conversely, by not looking to Chinese statutory sources, the D.C. Circuit entered a
judgment against the American party in a case involving a similar question of law. 113 In
Coalition, the court was asked to review an administrative decision by the Department of
Commerce (“the Department”) relating to an antidumping order of the International Trade
Commission.114 The Department had to determine whether certain brake parts exporters were
independent from the central government so as to allow for separate anti-dumping rates as
opposed to a single country-wide rate.115 The Department found that certain exporters met the de
jure and de facto independence standards, resulting in more favorable anti-dumping rates being
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assigned to them.116 They relied on information from the Ministry of Machine Industry and the
“Five Year Plan” in its findings.117 The Coalition challenged the finding; the standard of review
being a “substantial evidence” standard. 118 The court found that the Department met the
“substantial evidence” standard, and let the better rates stand.119 Had either the Department or
the court looked at the Chinese Code and held, similar to Trans Chemical, that Coalition was
wholly owned by the government, the decision would have been much more favorable to the
American party, imposing an anti-dumping rate around forty-three to twenty-seven percent
higher on the Chinese exporters.120
Thus, by the D.C. Circuit‟s refusal to analyze Chinese statutory sources lower courts and
parties are left with inconsistent outcomes.
iii.

Judicial Research into Foreign Law Can Help Avoid
Faulty Precedent

One other scholar has argued that the unwillingness to conduct proper research into
foreign law may lead to faulty precedent.121 She offered the following reasoning:
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This unwillingness to ascertain foreign law, and the ensuing default to forum law,
even if technically correct, leads to faulty precedent. This is the situation when a
court determines that the law of X should apply, but because the parties have
failed to produce evidence of X's law, substitutes forum law, on an untenable
presumption that the law of X and that of the forum are the same, and often with
full knowledge that the presumption is false and will produce a result contrary to
the law of X.122
Part of this problem can be demonstrated by looking at the inconsistent holdings dealing
with Chinese corporations in the Fifth and the D.C. Circuits.123 The decision in Coalition, based
on the Ministry‟s findings and the “Five Year Plan”124-- instead of the Chinese Constitutional
law and Codes the Trans Chemical court relied on125 -- may create faulty precedent. Courts in
the D.C. Circuit may now base their decisions in reliance on the precedent set forth in Coalition
instead of their own analysis.
iv.

Judicial Research into Foreign Law Can Help Avoid
Potential Conspiracy

Finally, some litigants may take advantage of a judge‟s failure to conduct his or her own
research to conspire to avoid undesirable consequences.126 In Carey v. Bahama Cruise Lines,
one of the cases often cited for the premise that courts do not bear the burden to conduct research,
the court still takes care to note two caveats.127 The Carey court warns that in cases where the
forum state does not “bear[] a reasonable relationship to the dispute;” or where “the litigants are []
conspiring to avoid the policies of any other sovereign whose laws might otherwise apply to the
dispute” the court has a duty to make use of foreign law.128 If courts fail to conduct their own
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research into the substance and applicability of foreign law, however, they may be unable to
determine if the parties are “conspiring to avoid” the ramifications of foreign law.
This is also an issue in the Chinese context, especially where sources provided by the
parties often seem suspect or non-authoritative, such as newspaper clippings and IPO reports
(instead of legal authority).129 The temptation for the unscrupulous lawyer may be too great and
without verification, judges will merely be picking and choosing the most persuasive rendition of
Chinese law without regard to its veracity.
B.

Courts May Also Run Afoul of the Constitution If They Allow Political Bias
to Influence Their Choice and Application of Foreign Law

In addition to the Federal Rules, other factors may come into play when dealing with
foreign law, such as political bias. 130 The Supreme Court has held, however, that decisions
rendered according to political bias, instead of legal principles, are in violation of the separation
of powers established in the Constitution.131
Historically, courts have demonstrated a disfavor in applying the law of communist
countries, or applying U.S. law equally to parties from communist countries.132 Courts have also
been distrusting of witnesses from Communist countries.133 The Supreme Court heeded against
such political decisions by courts in Zschernig v. Miller.134 Zschernig concerned the intestate
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disposition of a Colorado resident‟s property.135 The decedent‟s only heirs were residents of East
Germany.136 On the basis of a treaty in conjunction with state law, the Oregon courts below held
that the heirs could take the realty, but not the personalty.137
In overruling the Oregon decision (by finding the Oregon statute unconstitutional), and
allowing the decedents to claim both forms of property, Zschernig documented a list of cold-war
era cases in which the courts‟ decisions were based on the Marxist nature of the country involved
instead of legal principles.138 The Supreme Court held that such decisions, as well as the state
statutes on which they were based, violated the Constitution under both vertical and horizontal
separation of power doctrines.139
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1.

Cases Involving Chinese Parties May Be Particularly Vulnerable to
Violating the Zschernig Principle

Opinions of the court regarding China carry significant potential invade the courts‟
Constitutional boundaries, or create a “great potential for disruption or embarrassment [which]
makes us hesitate to place it in the category of a diplomatic bagatelle.”140 China‟s position as one
of the last remaining Communist countries, along with its large size and population, make it
difficult for courts to completely avoid expressing any political opinion. 141 Certain cases lend
themselves to this particular problem, such as Immigration cases 142 and most recently claims
under the Alien Tort Claims Act (ATCA) and the Torture Victim Protection Act (TVPA), which
do not fall under the Foreign Sovereign Immunities Act. 143 Rather than making political
judgments on the Chinese legal system, and thereafter ignoring the laws they do not find
compatible with their own personal views, judges have an obligation to apply Chinese law where
it is proper.144 Even if judges do not expressly state that the reason they choose to ignore the
Chinese law is because of their own political view, the potential that the inference will be made
exists—and may call into question the legitimacy of the U.S. court system as one favoring
parties from certain countries over others.
As mentioned above, there are two major classifications of China-related cases that are
most vulnerable to violating the Zschernig principle: immigration, and those dealing with the
ATCA and TVPA. They will be discussed in that order.

140

Zschernig, 88 S. Ct. at 667-68.
See, e.g., Li v. Ashcroft, 356 F.3d 1153, 1169 (C.A. 9, 2004) (demonstrating a case where the judge could not
help but focusing on the Communist nature of China).
142
See id. at 1163 (Kleinfeld, J., dissenting); see generally Jacqueline Bhabha, Internationalist Gatekeepers?: The
Tension Between Asylum Advocacy and Human Rights, 15 HARV. HUM. RTS. J. 155 (2002).
143
See generally Mark J. Leavy, Note, Discrediting Human Rights Abuse as an “Act of State”: A Case Study on the
Repression of the Falun Gong in China and Commentary on International Human Rights Law in U.S. Courts, 35
RUTGERS L.J. 749 (Winter 2004); Alien Tort Claims Act, 28 U.S.C. § 1350 (1988); Torture Victim Protection Act of
1991, Pub.L.No. 102-256, 106 Stat. 73 (1992).
144
See generally, Zschernig, 88 S. Ct. 664 (discussing the scenario where a court becomes too political).
141

116

a.

Chinese Citizen Immigration Cases are Vulnerable to
Violating the Zschernig Principle

Courts have trouble not expressing political opinions in the thousands of Chinese political
asylum cases reaching U.S. courts. 145 Many of these asylum applications deal with Chinese
population control measures.146
The opinion in the 2004 case Li v. Ashcroft and its dissent illustrate the political
tensions.147 In Li, two young Chinese citizens, Li and Yu from a rural village became boyfriend
and girlfriend.148 After being questioned by authorities regarding whether she were living with
her boyfriend or pregnant, Li announced her desire to have many babies and told the authorities
to stay out of her business.149 She was then subjected to a gynecological exam against her will,
where it was determined that she was not pregnant.150 Li and Yu were warned not to become
pregnant, or they could be sterilized.151 Li and Yu then mailed out wedding invitations, even
though they were below the legal marriage age.152 Warrants were issued for Li and Yu‟s arrest
for their attempts at violating Chinese Marriage Law.153
Before their arrest the young couple fled to the United States and petitioned for
asylum. 154 Both the Immigration Judge and the Board of Immigration Appeals denied the
couple‟s request, holding that they failed to meet the persecution standard.155 Li and Yu, then
filed an appeal of the Board‟s decision with the Ninth Circuit for review under the “substantial
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evidence” standard.156 The federal court reversed and remanded the petition, reasoning that a
“reasonable fact-finder would be compelled to conclude that Petitioners were persecuted or had a
well-founded fear of persecution based on their resistance to China‟s population control
policies.”157
The majority‟s reasoning emphasized an amendment in Congress that extends the
definition of refugee to victims of sterilization as well as “other resistance to a coercive
population control program.” 158 Although neither Li nor Yu had actually been sterilized, the
court found the forced gynecological exam and threats of future sterilization sufficient under the
definition of “other resistance.” 159 As for “coercive population control program” the majority
cites two laws, one that restricts marriage by age and the other which limits the number of
children a couple may have.160 In the court‟s conclusion they expressed:
The most disgraceful aspect is the inappropriate intrusion of government into such
highly personal matters as love, sex, and childbirth. But China is a Communist
country, and that disgrace may best be attributed, not to persecution, but to
Communism. It may be that not too many people believe anymore in the old-time
religion of Communism, but it is ossified in governmental structures and the
relationship of government to people, and it is the only system of belief they have.
The personal, in Communism, is supposed to be political.161
The dissent took a different view.162 The dissent disagreed that a marriage age of 20 or 22
coerces individuals into having fewer children.163 The dissent also added that a pregnancy exam,
even forced, does not fall into persecution per se so that the Board could not have reasonably
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held otherwise.164 The dissent personally disagreed with the Chinese government‟s control in
areas of sex and love, but joined in the political debate:
During the Cultural Revolution, love and marriage were condemned as fascist,
and the subsequent withdrawal from that insanity has been only partial -- the
Party has subsequently published propaganda on “How Youth Should Treat
Love,” in an attempt to “ „excite people to enthusiastically put their all into the
program for the Four Modernizations.‟ The high age of marriage may be partly
related to Chinese anti-natal policy, but it is very much related to Mao's doctrine
that “it is of the utmost importance to arouse the broad masses of women to join
in productive activity,” by which he meant industrial rather than natal production.
Work first, marry later, propels more women into the labor force. This is not the
same policy or practice as forced abortions and compelled sterilizations, for which
our law provides asylum. The primary purpose of the somewhat high minimum
age for marriage appears to be to assure that women join the labor force before
marrying.165
The dissent also noted that the U.S. only has 1,000 slots allotted under the new
amendment and that allowing Li and Yu to take two at the expense of others may not be the best
use of those slots.166
Besides possibly violating Zschernig and standing as somewhat unchecked dialogue on
American foreign policy, the danger in treating Chinese Marriage law as a basis for granting
asylum, is that it would seem to extend to every citizen in a country of approximately 1.3
billion,167 since all people are affected in one way or another by marriage laws.
b.

Other Cases Vulnerable to Violating the Zschernig Principle:
ATPA and TVPA cases

In addition to asylum cases, other cases involving political issues have arisen, forcing the
court to deal with the problem presented in Zschernig.168 Traditionally, the FSIA allowed courts
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to avoid dealing with overly sensitive issues, but recently cases bringing claims under the Alien
Tort Claims Act and the Torture Victim Protection Act have made this a more difficult task.169
In certain cases, U.S. courts may refuse to entertain jurisdiction over cases or claims that
fall under the Foreign Sovereign Immunities Act, avoiding the complex choice of law issues and
their complex results.170 In Human Rights in China v. Bank of China, a humanitarian institution
called Human Rights in China was established to receive wire transferred money from abroad to
distribute money to families of victims killed in the Tiananmen Square incident. 171 To avoid
possible trouble with the Chinese government the institution required transfers to be sent only
including their initials: HRIC.172 A newly hired employee accidentally filled out a wire transfer
under the full name and Human Rights sought to cancel the transfer.173 The funds then entered a
state of chaos, unable to transfer back to their original source and were eventually confiscated by
Beijing police along with the detention of the intended recipient (who was then to use the funds
for humanitarian efforts). 174 Although the U.S. court held jurisdiction over related financial
claims, the court held that it did not have jurisdiction over claims involving the Bank of China‟s
“collusion with the authorities” under the Foreign Sovereign Immunities Act and denied to hear
those claims.175
Recent litigation has suggested, however, that the FSIA may not be a safeguard in all
cases. Courts are now being forced to deal with the intersection of politics and law in claims
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raised under the Alien Tort Claims Act and the Torture Victim Protection Act.176 Under the
Acts cases have already been brought against both the mayor of Beijing and the Deputy
Provincial Governor of Liao Ning Province in U.S. Courts.177 These cases arise out of actions
involving treatment of Falun Gong members and protestors following the 1989 Tiananmen
Square incident. 178 The cases were stayed awaiting the Supreme Court Decision in Sosa v.
Alvarez-Machain.179
In December 2004, the Northern District of California finally released its decision in Doe
v. Qi.180 Although in some such cases the Foreign Sovereign Immunities Act can act as a bar to
jurisdiction, this only applies to those acting in the scope of the law.181 The court in Doe held
that the officials were not acting within the scope of the law, and were, therefore, not granted
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immunity from the suit.182 The court affirmed that the plaintiffs were victims of “torture, cruel,
inhuman and degrading treatment, and arbitrary detention in violation of the Alien Tort Claims
Act and Torture Victim Protection Act” but limited the judgment to a declaratory one only. 183
Acknowledging the highly political nature of the case, and the potential foreign relations impact,
the court concluded that anything beyond this would be beyond the realm of the court.184
These cases raise another potential instance where U.S. courts will be forced to deal with
Chinese law, and what political actions are perceived to be within its scope. Besides being
complex, courts may find it extremely difficult, to stay within the Constitutional boundaries
addressed in Zschernig. 185 However, this in itself creates a greater incentive for judges to
conduct research into Chinese law, and not merely leave it up to the parties. If sensitive
decisions must be made, then, at a minimum, we should be able to guarantee they are based on
full and adequate investigation and research.
III.

Applying Chinese Law in United States Courts
Judges in the United States have a responsibility to conduct their own research into

Chinese law, as well as to demand that lawyers do the same. As indicated in the previous section,
the legislative intent behind Rule 44.1 implies a burden upon judges to do so. 186 Furthermore, if
judges live up to this responsibility, we can avoid inconsistencies,187 faulty precedent,188 and the
potential for parties to conspire to avoid liability.189
Beyond the Rule 44.1 analysis, there are other concerns for courts to consider. First,
courts must be sure not to violate the Constitutional bounds set forth by the Supreme Court‟s
182
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decision in Zschernig v. Miller. 190 Secondly, principles of judicial fairness may demand that
judges conduct proper research in order to produce the correct result. 191 Third, research and
understanding of Chinese law may prevent risks to parties, both criminal and financial. 192
Furthermore, a proper application of Chinese law will be economically beneficial to U.S.
interests193 as well as promote positive Sino-American (and therefore, global) relations.194
This section will begin with a discussion of how Chinese law is being applied in U.S.
Courts, and then argue why judges have the responsibility and burden to conduct their own
research into and accurately apply Chinese law.
A.

Discussion of the Current Application (or lack thereof) of Chinese Law in
U.S. Courts

Courts in the United States are often hesitant to apply Chinese law. 195 This hesitancy has
arisen out of a variety of reasons including (1) varying interpretations of the burden placed on the
court to conduct its own research; 196 (2) a balancing of interest test;197 and (3) other reasons such
as possible political bias.198 When deciding to make use of Chinese law, courts are split on how
far they are willing to carry this responsibility.
1.

The Judicial Responsibility to Conduct Research into Foreign
Law: How Far is Far Enough?

Whether or not explicitly referring to Rule 44.1, the courts have differed greatly as to
how much of a burden they are willing to bear. This has ranged from diligent independent
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judicial research-- which would meet the Seventh Circuit‟s judicial burden199-- to a refusal to
apply Chinese law even where a choice of law analysis was adequately made and proof was
given as to the substance of the Chinese law.200 Where judges are less willing to meet the burden
of research and analysis of foreign law, attorneys bear more of a burden. The following cases,
therefore, not only demonstrate a lack of research by the court, but also illustrate the lack of
research and presentation by the attorneys.201
At a minimum, parties have been expected to make a proper choice of law analysis in
order to argue that Chinese law should apply. 202 In Rotec Indus., Inc. v. Mitsubishi Corp.,
plaintiffs raised a tortuous interference with prospective economic advantage claim arising from
contract bids in the Three Gorges Dam projects in China.203 The defendants argued that Chinese
law should apply and the plaintiffs did not even raise the issue.204 However, since none of the
parties properly conducted a choice of law analysis, the court applied state law.205
Even where parties have made an effective choice of law analysis, however, the court has
sometimes still failed to make use of Chinese law where the parties did not make a sufficient
attempt to prove what that law was. 206 In Cisco Systems, Inc. v. Huawei Tech., Co., the
defendants in a motion for a preliminary injunction based on a trade secrets claim argued for the
application of Chinese law, analogizing to a Third Circuit decision applying Taiwanese law in a
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similar case.207 The court, however, decided that since “neither side ha[d] made any effort to
prove Chinese law,” it would analyze the case under Texan law.208
Other courts have refused to apply Chinese law even where a choice of law analysis was
presented and an attempt was made to prove what the law was, because the proof was deemed
insufficient. 209 For example, in Wujin Nanxiashu Secant Factory v. Ti-Well International
Corporation, a contractual dispute arose between several parties. 210 The defendants, Ti-Well,
argued that there was no claim under the People‟s Republic of China (PRC) law since the
Economic Contract Law of China “requires that a contract set forth „the liability for breach of
contract,‟” and since “the Contract of Sale contained no such clause,” there was therefore no
remedy.211 The New York court, however, did not entertain the plaintiff‟s claims because the
defendants “provided no text of the statutes on which they rel[ied], no treatises, no case law, and
no expert affidavit supporting their interpretation.” 212 Based on language in the Restatement
(Second) of Conflicts § 136, cmt. h (1971) the court proceeded to decide the case under New
York law.213
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Even if a court has decided that Chinese law must be applied, the question of judicial
burden does not disappear. There remains the question of what sources the court will look to in
deciding the substance of that law.214 For instance, some courts have been proactive in obtaining
documents cited to but not provided. 215 In Rapoport v. Asia Elecs. Holding Co., Inc., the
plaintiffs in a Securities Exchange Act claim cited two sources as evidence that the defendants
violated Chinese law. 216 They cited both the defendants‟ Prospectus and a Washington Post
article, but did not provide either to the court.217 The court in Rapoport took the extra step to
obtain the documents in considering its ruling on a 12(b)(6) motion. 218 The court did not,
however, proceed to uncover any additional sources.219 It limited its evaluation of the plaintiffs‟
claims to the defendants‟ IPO Prospectus and the Washington Post article as mentioned in the
complaint.220
At least one court in the Fifth Circuit conducted its own research into the sources and
substance of Chinese law.221 In Trans Chemical the Pakistani subsidiary of a U.S. corporation
and a Chinese corporation entered into a sales contract in Houston, Texas for the sale and
purchase of a hydrogen peroxide plant and services.222 A dispute eventually rose, and the case
was arbitrated in Houston as per the arbitration clause in the original contract.223 Trans Chemical
was awarded over nine million dollars.224 Trans Chemical then filed a motion in the southern
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district court in Texas to confirm the arbitration award.225 In response, Chinese National filed a
motion to vacate the arbitration award along with a motion for further discovery, one of the
grounds being that the court lacked jurisdiction.226
In its opinion, the court described the expansive scope of Rule 44.1. 227 Along with
providing a complete discovery plan to the parties “permitting affidavits, reports, deposition
testimony, and extensive briefing on Chinese law and [Chinese National]‟s status under that
law,” the court also made clear that it was not bound to the parties research, but could conduct its
own if necessary.228
In response, the two parties presented an extensive array of documents, sources and
affidavits concerning inter alia Chinese National‟s status as or as not a government agent under
Chinese law for the purpose of establishing applicability of the Foreign Sovereign Immunities
Act (FSIA).229 After looking at the parties‟ lengthy research, as well as its own, the court decided
that Chinese National was wholly owned by the Chinese government and not a third “social
ownership” category which would trigger a separate test. 230 They found Chinese National‟s
expert witness testimony to be in disagreement with Chinese law because “[t]he [Chinese]
Constitution, the Civil Law, and the Industrial Enterprises Law and its implementing regulations
do not refer to a separate category of „social property‟ or „social ownership,‟ and do not
distinguish between „government property‟ and „social property.‟” 231 Furthermore, the FSIA
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contained an exception that allowed the court to maintain jurisdiction; and the court held the
judgment to be enforceable with interest.232
B.

Argument: Why Judges Have a Burden to Conduct Research into and
Properly Apply Chinese Law

Diligent research, understanding, and application of Chinese law—where appropriate—is
necessary to meet the judicial, economic, and foreign policy goals of this country. As discussed
in Part II of this Note, the judicial goals will be met by ensuring that Rule 44.1 is properly and
consistently applied, 233 that faulty precedents are avoided, 234 that litigants do not conspire to
avoid liability,235 and that the courts do not exceed their Constitutional limits.236
Furthermore, an adequate understanding of Chinese law will help to ensure the proper
legal result (and a sense of fairness)- because without the proper application of Chinese laws
parties may be left wondering whether the judgment was fair. This is a risk to the system as a
whole being that, “[p]erceptions about the fairness of the judicial system are important because
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they reflect beliefs about its legitimacy.” 237 Thus, to uphold a sense of judicial fairness it is
essential that judges base their decisions on accurate determinations of Chinese law.
Furthermore, diligent research and the proper application of Chinese law may be able to
avoid unnecessary risks (both financial and criminal) to the parties. 238 Additionally, overall
American economic interests will be met by ensuring a just and amiable climate amongst
investors on both sides.239 Finally, the proper application and recognition of Chinese laws will
demonstrate that the United States respects the legitimacy of the Chinese legal system, thereby
promoting positive Sino-American relations.240 This next section will address these final three
broad arguments in that order.
1.

A Diligent Inquiry into Chinese Law May Prevent Risks to Both
American and Chinese Parties

Judges must diligently inquire into the substance and procedure of Chinese law because
its misapplication can lead to risks, both for the American and for the Chinese parties
involved.241 These risks may be merely financial, but can also be criminal as well.242
a.

Financial Risks to Individual Parties

The failure to properly apply Chinese law may result in unnecessary or unfair financial
risks and burdens on the parties. 243 The most prominent example is the unenforceability of
judgments rendered contrary to Chinese law. 244 Chinese courts will usually not recognize
judgments obtained under circumstances where there was inadequate notice or where
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enforcement would be contrary to public policy245 or otherwise contradictory to Chinese law.246
The failure of Chinese courts to enforce foreign judgments is a growing problem.247 It is not,
however, a uniquely Chinese position.248 Courts in the United States will also refuse to respect
foreign judgments where they do not agree with the manner in which the law was applied.249
The fact that courts refuse to enforce judgments contrary to Chinese law is a particular
problem when dealing with businesses and their agents.250 Agency law in China is different from
American agency law.251 Courts do not always take note of this difference, as illustrated in the
2004 case QA1 Precision Products, Inc. v. Impro Industries USA, Inc.252
In QA1, a U.S. company, QA1, and a Chinese corporation, JB Group, which had a
subsidiary group in the United States, formed a supply and distribution agreement. 253 The
President of JB Group was a Chinese citizen Lu Jianqiu.254 An arbitration award was entered
against JB Group, but proved to be unenforceable as the assets apparently disappeared. 255 A
separate group of Chinese companies and their U.S. subsidiary Impro USA are alleged to have
245
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been the beneficiaries of a fraudulent asset transfer.256 Process was served upon these Chinese
companies by delivery to the former vice president of JB Group and current vice president of
Impro USA, Ina Wang. 257 The serving officer had a signed affidavit stating that Ina Wang
admitted she was suitable for service as regards to Impro USA and as to some of the Chinese
companies, denying as to others.258 The Chinese companies filed Motions to Quash Service for
Lack of Proper Service and, in the alternative, join a Motion to Quash Service for lack of
Personal Jurisdiction.259
The court denied the Motion to Quash Service based on the affidavit of the serving
officer, saying “[t]he Court finds the service processor‟s assertions to be credible.” 260
Unfortunately, Chinese law does not take into account a serving officer‟s credibility with regards
to whether a person has the legal status to be served on behalf of a company. 261 Because Chinese
courts are often unwilling to enforce judgments entered contrary to the laws of the PRC,262 if
QA1 succeed in their claim against the Chinese companies they may find they have no standing
to enforce the judgment.263 Thus, if a judge were to base the procedural finding on an accurate
interpretation of Chinese law it may result in an enforceable judgment- which would actually
benefit the American party involved.
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There is also a risk that Chinese parties and their U.S. joint parties may be held
financially liable for accidents which take place in China that would not normally give rise to
liability under their own system.264 In Chen v. Otis Elevator Co., a Massachusetts resident was
injured on an escalator in Tianjin, China. The escalator was made in Tianjin and distributed by
China Tianjin Otis Elevator Company, Ltd. (CTOEC).265 CTOEC was part of a joint venture
with Otis New Jersey (Otis NJ) incorporated within the United States.266 Otis NJ contends that it
“did not design, manufacture, assemble, install or maintain the escalator.” 267 Furthermore, a
credible argument seems to appear from the facts that the escalator was actually acceptable under
Chinese Codes, although the court seems skeptical.

268

In the end the court held that

Massachusetts law applied, because the loss of consortium claim, as to the victim‟s parents,
stemmed from their suffering within the United States and that Otis NJ was liable under theories
involving design rights or trademark licensor.269 According to the defendants in the case, had the
court decided on the application of Chinese law, the plaintiffs claims could not have been
reached. 270 A tort claim such as this may be worthy of sympathy (although it also carries
questions of judicial fairness), but even if the defendants are correct, the judgment will probably
remain unenforceable, at least to the Chinese party. 271 Either way, the judgment may present
lingering questions of fairness if there is even a doubt that the law was correctly applied. Thus, in

264

See Chen v. Otis Elevator Co.¸ 2004 WL 504697, at ** 1-2, 5(Mass. Super.).
Id. at **1-2.
266
Id. at *2.
267
Id. at *5.
268
See id. at *7.
269
Id. at **4,7.
270
Chen¸ 2004 WL 504697, at *4.
271
See Yuan, supra note 244, at 758. Whether the judgment would be the same under Chinese law is up to
speculation. Section 3 of the General Principals of Civil Law outlines Chinese tort law. GPCL Section 3. There are
specific provisions for liability based on substandard products, yet if the defendants were in compliance with
Chinese construction code it would seem difficult to hold them liable under any standard. GPCL Section 3 Art. 122;
See also See CHOW, supra note 9, 335-36 (offering a short summary of Chinese tort law).
265

132

order to promote the ideals of judicial fairness it is important for courts to at least consider the
implications of Chinese law and set them forth in their opinions.
b.

Criminal Liability Risks to Individual Parties

Ignoring the implications of Chinese law can also expose parties to criminal liability. For
instance, complying with certain American court orders may put Chinese parties at great risk. A
striking example of this is represented in the Ninth Circuit case Richmark Corp. v. Timber
Falling Consultants.272
In Richmark two timber companies had a contractual dispute.273 One of the companies
cross claimed against all parties involved, including Beijing Ever Bright Industrial Co. (Ever
Bright).274 Ever Bright did not appear to contest the judgment, allegedly due to the problems in
Sino-American relations directly after the Tiananmen Square incident.275 A default judgment was
entered against Ever Bright in the amount of 2.2 million dollars.276 The U.S. company, Timber
Falling Consultants, sought to discover Ever Bright‟s assets in order to enforce the judgment. 277
Ever Bright made a motion to stay the discovery awaiting judgment on its motion to be relieved
from judgment, without posting a bond.278 The motion for relief from judgment was denied and
Ever Bright was ordered to comply with the discovery.279
Ever Bright then asked its government for advice on how to proceed with the discovery
orders in regards to the PRC‟s “State Secrecy Laws.”280 The State Security Bureau of the PRC
declared that there was a violation: “the Bureau wrote: „This Bureau hereby orders your
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Company not to disclose or provide the information and documents requested by the United
States District Court for the District of Oregon except Items 1, 2, 3(f), 9 and 10. Your Company
shall bear any or all legal consequences should you not comply with this order.‟” 281 These legal
consequences include criminal consequences. 282 Criminal charges of spilling state secrets can
invoke the death penalty in China.283
The district court held that since the PRC State Security Laws had not been introduced
originally they could not be raised as an excuse now, and Ever Bright was ordered to pay
sanctions at $10,000 a day.284 The court also ignored Ever Bright‟s claim that the discovery order
violated the Foreign Sovereign Immunities Act, saying that the Act vested no “right” not to pay
the judgment.285
The court of appeals for the Ninth Circuit was asked to appeal the order.286 Although
somewhat sympathetic to Ever Bright, the appellate court did not reverse the order. 287 As to the
prospect of criminal convictions for violation of State Secrecy Laws the court noted, “[Ever
Bright] therefore seems to be placed in a difficult position, between the Scylla of contempt
sanctions and the Charybdis of possible criminal prosecution.”288
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The court reached this conclusion by a balancing of interests between the consequences
to Ever Bright versus American business interests.289 The court added that Ever Bright could
simply pay the 2.2 million plus the ten thousand a day sanctions to avoid criminal prosecution.290
Of course, the court was unsure if Ever Bright had the assets to pay such a sum, as the financial
assets of the company were the subject of the discovery order to begin with.291 As a final note,
the court admitted that Chinese courts are unlikely to ever enforce such a judgment that conflicts
with Chinese Law, but at least Ever Bright would be consequently banned from pursuing its
business within the United States until the judgment was paid.292
In contrast, the Second Circuit presented a solution to a similarly complex issue involving
a Jordanian party, Olympic Chartering S.A. v. Ministry of Indus. and Trade of Jordan. 293 In
Olympic Chartering there was a similar order to compel discovery that was fought on the basis
of the Foreign Sovereign Immunities Act.294 The court held that immunity did exist under the act
and the Ministry‟s motion to stay discovery was affirmed.295 The court specifically distinguished
this from the result in Richmark noting that it, “involved post-judgment discovery requests
against a defendant commercial entity.”296
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This case is not only exposes parties to unnecessary risks and liabilities, it is in violation
of the spirit of Rule 44.1. Rule 44.1 does not mandate the introduction of foreign law within a
specific time frame, but specifically provides the court discretion.297 In addition- as discussed
earlier- independent research by the court may have revealed that Ever Bright was not a
commercial entity, and thus the FSIA could have applied. 298 In highlighting Ever Bright as a
“commercial entity,” the courts neglect to acknowledge the ownership structure in China.299
Not only did the court seem to expect a Chinese state-owned company to be present for a
court hearing in the wake of disturbed relations following the Tiananmen Square incident, where
the Chinese government felt vulnerable and the world was in a state of shock, 300 but it then
seems to expect the company to pay sanctions in addition to the $ 2.2 million default judgment
for its failure to be present. 301 Such a large amount in the early 1990s in a country whose
average annual household income in big cities is in 2004 approaching 4,000 dollars 302 is a
substantial sum. Furthermore, although more and more companies are working independently of
the government and the Party, this was not so much the case in the late 80s and early 90s and
even today does not reach anywhere near the level of independence that would make it wise to
violate a State Secrecy Law.303 The court asked the company and its employees to face criminal
consequences or be banned forever from doing business in the United States as the result of this
default judgment.304
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The risk of criminal liability is not solely to the Chinese defendant as in Richmark, but
also may fall on the U.S. party. 305 A flyer issued by the Practising Law Institute warned the
following with respect to depositions taken in China: “China does not recognize the right of
persons to take depositions, and any effort to do so could result in the detention and/or arrest of
U.S. citizen participants.” 306 In fact, discovery requests under the Hague Evidence Convention
are to be forwarded to Chinese Central Authority.307 Thus, without diligent inquiry into Chinese
substantive and procedural laws the courts may expose both American as well as Chinese parties
to unnecessary criminal and financial risks.
2.

A Proper Application of Chinese Law is Beneficial to American
Economic Interests in General

The economic risks of not inquiring into or adequately applying Chinese law are not only
specific to the parties, but may be more general- extending to America‟s business interest as a
whole. In cases such as Richmark, 308 even though the court ultimately believed its judgment
protects American businesses, the consequence seems not only harsh but would also seem to
alienate Chinese business. Furthermore, seeing that Chinese courts will usually not recognize
judgments obtained under circumstances where there was inadequate notice or where
enforcement would be contrary to public policy, the American interest seems minimal.309
If Chinese companies start to find that dealing with Americans and American companies
to be more risky than other parties,310 question the legitimacy of the U.S. courts,311 or feel that
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U.S. courts refuse to enforce Chinese contractual provisions, 312 they may begin to disfavor
working with Americans. Being the world‟s most populous country 313 (and thereby the
potentially largest consumer base), and given the speculation that China is on the rise,314 this
would not seem to bode well for American economic interests. Therefore, American courts need
to demonstrate that they will not engage in arbitrary, politically biased opinions, 315 refuse to
enforce Chinese contractual provisions, or simply misinterpret Chinese law- or else U.S.
economic interests may be impaired.
3.

A Proper Application of Chinese Law Will Promote Positive SinoAmerican (and Therefore Global) Relations

Finally, a proper application of Chinese law is a signal of respect for the Chinese legal
system as a whole. The American affirmation of Chinese laws will serve to legitimize the
Chinese court system on an international scale. This can only help to promote Sino-American
relations. Conversely, if courts continue to either ignore or misapply Chinese laws and contracts
through procedural loopholes or narrow interpretations of Rule 44.1, this can only help to further
the divide between us and our “strategic competitor.”316 And even worse, if judges are allowed to
produce opinions such as those warned against in Zschernig, we may find ourselves with a
strategic enemy.
IV.

Conclusion
Judges have a duty to diligently investigate and conduct their own research into Chinese

law in all relevant cases. This duty stems from the implied burden set forth in Rule 44.1. A more
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proactive role by judges, in this respect, will further the goals of the American judicial system by
helping to avoid inconsistency, faulty precedent, and the potential for parties to conspire to avoid
liability. Furthermore, the adequate and fair application of Chinese law will help avoid some of
the Constitutional overstepping that occurs when courts turn to politics and personal bias instead
of law, especially in internationally sensitive cases. In addition, diligent judicial research into
both procedural and substantive Chinese law may help to prevent unnecessary criminal and
financial risks to all parties. Finally, the reliability and fairness of U.S. courts to Chinese parties
may well have a substantial impact on both America‟s economic progress, as well as our global
relations- Sino-American and otherwise. Thus, the decision a judge makes to apply or not to
apply, conduct research or to sit back, verify counsels‟ interpretations or turn an ignorant eye
may have a much greater impact than a simple differing opinion as to the burden of Rule 44.1.
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